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IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::NALBARI 
 
 
 
 
Present :        Himakshi Thakuria Buragohain.            
  Asstt. Sessions Judge,  
            Nalbari. 
 
 
 
 
 

   SESSIONS CASE NO.: 164/17 

 
       U/S 376/506/323  IPC                  
 
   STATE OF ASSAM      
 
              - VS - 
 
           KARNAJIT BARMAN 

          ……..... Accused person. 
       
 

Committed by learned JMFC, Tihu, vide order dated 30-10-2017 in connection 

with G.R. Case No. : 63/17 

 

 

 

APPEARANCE : 

 

Advocate for the prosecution : Mr. Mrigen Das, Learned Addl. PP. 

Advocate for the defence  : Mr. Jayanta Kalita, Ld. Advocate. 

 

 

Date of Evidence   : 11/12/17, 02/02/18, 08/03/18,  

       27/03/18, 10/04/18, 25/04/18, 

       21/06/18, 26/07/18.  

Date of   Argument   : 23/08/2018 
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Date of Judgment   : 29/08/2018 

                                J   U   D   G   M   E   N   T 

 
 
1.  The gist of the prosecution case in brief is that on 09-05-17 the 

informant/victim Mitamoni Barman lodged an ejahar alleging, inter alia that 

since 5 years prior to the occurrence the accused wanted to have an affair 

with her and if she refused he threatened to kill her maternal uncle Nitul Haloi 

and her younger brother Kamal Barman. Finding no other alternative she used 

to receive his phone calls. On 08-05-17 at about 11:30 PM while she was 

staying in her maternal uncle's house, the accused went there with a “daggar” 

and asked her over phone to open the door. When she refused he again 

threatened to kill her maternal uncle and her brother, for which out of fear she 

opened the door. Thereafter he gagged her mouth and dragged her to his 

residence and raped her twice. Though she screamed nobody came out to 

help her.  Hence this case. 

 

2.  On receipt of the ejahar police registered a case as Tihu PS Case 

No.63/17 u/s 366/376/323 IPC and started investigation. After completion of 

investigation the I/O submitted charge sheet against the accused 366/376 IPC. 

Since the offence u/s 366/376 IPC is exclusively triable by the Court of 

Sessions, the Learned Judicial Magistrate First Class, Tihu committed this case 

to the court of Hon'ble Sessions Judge, Nalbari. On receipt of the committal 

paper and GR Case Record Hon'ble Sessions Judge, Nalbari started Sessions 

case against the accused and thereafter transferred this case to this court for 

disposal. 

 

3.  After hearing the learned counsels for both sides and on perusal 

of the case diary, charge was framed against the accused u/s 376/506/323 

IPC. The charge so framed was read over and explained to the accused to 

which he pleaded not guilty and claimed to be tried. 

 

4.  During trial, prosecution side examined 9(nine) witnesses 

including the I.O. and M.O. to prove the charge against the accused. Accused 



3 

 

was examined u/s 313 CrPC.  The statement of defence is recorded in a 

separate sheets. The defence case was of compete denial and the defence side 

has not adduced any defence evidence.  

 

 5.  POINTS FOR DETERMINATION 

 
 
   “Whether the accused on 08-05-17 at about 11:30 PM at village 

Sathikuchi (Sarapara) under Tihu PS committed rape on Mitamoni Barman ?” 

   “Whether you on the same date, place and time threatened the 

victim with dire consequences to cause hurt to her brother and maternal uncle 

?” 

   “Whether you on the same date, place and time voluntarily 

caused hurt to victim Mitamoni Barman ?”  

 

          DISCUSSION DECISION AND REASONS THEREOF 

 
 
6.  I have heard learned counsel for both the parties and gone 

through the evidence on record. Learned counsel for the prosecution has 

submitted that the victim is a minor girl, all the witnesses have supported the 

prosecution story and this is a fit case to convict the accused u/s 376/506/323 

IPC. 

 

7.  On the other hand learned defence counsel has submitted that 

prosecution has failed to prove the case. There are discrepancies in the 

evidence adduced before the court and the statements of the witnesses 

recorded u/s 161 CrPC. Learned defence counsel has further submitted that 

the victim nullified the prosecution case and from the evidence of PWs no 

ingredients of offence is made out against the accused. 

 

8.  It is at this stage expedient to cast a glance at the evidences of 

the prosecution witnesses. 
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9.   For this, let us at first go through the evidence of PW-1, 

Mitamoni Barman,  who is the informant/victim in this case. PW-1 stated in her 

evidence that she had love-affairs with the accused for 5 years, but neither the 

family members of the accused nor her family members agreed for their 

marriage. Thereafter when she told the accused that she can not love him, he 

threatened to kill her maternal uncle Nitul Haloi and her brother Kamal 

Barman. It is revealed from the evidence of PW-1 that she used to stay in her 

maternal uncle's residence and was pursuing her studies. It also appears that 

the house of the accused is just opposite to her parent's residence and her 

maternal uncle's residence is after 4/5 residences from her parent's residence. 

According to PW-1 as the accused threatened her, she continued to receive his 

phone call out of fear. PW-1 stated that on 04-05-17 the accused was 

continuously making phone calls to her since 10:30 PM but she did not receive 

the phone calls. Later on, he made phone call from a different number and 

when she received the phone call, he asked her to open the door. At first she 

refused to open the door, but when the accused again threatened to kill her 

maternal uncle and her younger brother and she opened the door. It appears 

that while she was waiting and the accused came and gagged her mouth. He 

dragged her out of her residence. According to PW-1 the accused asked her if 

she would go with him and when she refused to go with him, he dragged her 

to his residence and he took her to his room and closed the door from inside. 

PW-1 alleged that the accused asked her to put off her dress and thereafter he 

made phone calls to 2-3 persons and told them that he had brought her to his 

room. After that, he disrobed her. She was wearing skirt and top at that time. 

Though she tried to scream, the accused gagged her mouth and raped her and 

thereafter he made phone call to her boy friend Diganta Das and also gave 

obscene messages to him. Her boy friend Diganta Das immediately informed 

her mother about the incident and then her mother and father went to the 

residence of the accused. Her parents at first informed the elder brother of the 

accused. It appears that the elder brother of the accused went to the room of 

the accused and switched on the light and after seeing her, he used harsh 

words against her, but he did not tell anything to the accused. Thereafter she 

was brought by her parents  from the residence of the accused. Next day in 
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the morning she went to the Police Station and lodged the FIR. It is also 

revealed from the evidence of PW-1 that after about two months, she got 

married to Diganta Das.  

 

10.   PW-2, Nikul Haloi who is the maternal uncle of the victim stated 

in his evidence that  Mitamoni Barman stayed in their residence since her 

childhood and she pursued her studies from their residence. PW-2 also stated 

that the house of the accused is in front of the residence of Mitamoni's 

parents. According to PW-2 on the day of occurrence Mitamoni was in their 

residence and at about 11:30 PM-12:00 AM the accused took her from their 

residence to his residence. PW-2 also stated that Mitamoni's marriage was to 

be solemnized with a boy name Dul and it was he who informed Mitamoni's 

parents over phone that the accused took Mitamoni to his residence. PW-2 

heard that the accused gave a message to that boy on his mobile phone. PW-2 

also stated that Mitamoni's parents came to their residence and from there 

they went to the residence of the accused. They knocked at the door of the 

accused's room and then the accused and Mitamoni came out. Thereafter 

Mitamoni returned with them and on being asked she told that the accused did 

not want to keep her. She also told them that the accused had rapped her. 

 

11.   PW-3, Dalimi Barman, who is the mother of the victim. stated 

in her evidence that the house of the accused is situated on the opposite of 

her house. According to PW-3 on 08-05-17 at about 11:30 PM the accused 

kidnapped Mitamoni from the house of her maternal uncle. PW-3 stated that 

there are three houses between her house and the house of her maternal 

uncle. After kidnapping her the accused raped her daughter twice in his house. 

It appears that on the same night Diganta Das called her son Nabajit Barman 

over phone and told him that the accused kidnapped her daughter. According 

to PW-2 Nabajit Barman told her about the incident at about 03:00 AM. After 

that all of them searched for her daughter all over. But as they could not find 

her they returned home. Later says, while returning PW-3 saw a light inside a 

house on the way. Then they called the Gaonburha. The Gaonburha came and 

called the accused from his house and when he asked him whether he had 
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kidnapped Mitamoni, he answered in the negative. Then the father of Karnajit 

came out and asked them to leave his house. It appears that on that night 

itself they found Mitamoni in the house of Karnajit. Thereafter Mitamoni 

accompanied them to their house. When PW-3 asked Mitamoni about the 

incident she told her that the accused had threatened to kill her brother and 

maternal uncle and thereafter took her away. PW-3 further stated that when 

she asked her whether she wanted to get married to the accused she told her 

that she won't marry him. After that Mitamoni lodged the case. According to 

PW-3 at the time of occurrence Mitamoni was 19 years old.  

 

12.   PW-4, Jatin Barman, who is the father of the victim/informant 

stated in his evidence that his daughter resides in the house of her maternal 

uncle since her childhood. PW-4 also stated that the house of Mitamoni's 

maternal uncle is situated near their house. According to PW-4 at about 11 PM 

his son Nabakanta Barman received a phone call from his son-in-law. Then his 

son told him that Mitamoni was not in the house of her maternal uncle. 

Thereafter PW-4 along with his wife, son and mother went to the house of the 

maternal uncle of Mitamoni. But Mitamoni was not there. They searched for 

her everywhere but could not find her. When they returned home they saw a 

light of a mobile phone in the house of Karnajit through a glass pane of their 

house. They suspected Mitamoni to be in the house of Karnajit. Thereafter all 

of them went to the house of Karnajit. There Mitamoni's maternal uncle 

Durgeswar Talukdar called Karnajit and asked Kulajit, the elder brother of 

Karnajit, whether Mitamoni had come to their house. Kulajit called Karnajit and 

then the latter opened the door and came out. When Kulajit asked him 

whether he brought Mitamoni to their house, he answered in negative. Then 

they called the Gaonburha. The Gaonburha came and asked Karnajit about 

Mitamoni. This time Karnajit admitted that he had brought Mitamoni. After that 

Mitamoni came out of the room crying. Thereafter they brought her back to 

their house. When they asked Mitamoni about the incident, she told them that 

the accused threatened to kill her brother and her maternal uncle and after 

that he took her away. She also told them that at the time of taking her away 

the accused showed her a knife.  
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13.  PW-5, Smti. Nirala Haloi who is the grandmother of the victim 

stated in her evidence that about 6-7 months back at about 9 PM she and 

Mitamoni were sleeping in two separate rooms. While she was asleep the 

mother of Mitamoni woke her up and told her that Mitamoni was missing from 

the house. When she woke up she found that Mitamoni was not in her bed. 

Thereafter she became unconscious. On the next day she regained back her 

consciousness and came to know from Mitamoni that Karnajit had kidnapped 

her from their house to his room on the previous night. Later she heard that 

Mitamoni had lodged an Ejahar against Karnajit. According to PW-5 there are 

three houses between their house and the house of Karnajit. 

        

14.  PW-6, Durgeswar Haloi who is the uncle of the victim stated in 

his evidence that about 10 months back at about 3 AM Mitamoni's brother 

came to his house and informed him that Mitamoni is not in the house. 

According to PW-6 Mitamoni has been residing in their house since her 

childhood. PW-6 stated that they searched for her everywhere. It is revealed 

from the evidence of PW-6 that on that day after one hour at about 4 AM they 

found Mitamoni in the house of Karnajit. PW-6 further stated that they went to 

the house of Karnajit and called his elder brother. Thereafter his elder brother 

came out and called Karnajit. When people gathered, they brought Mitamoni 

back to her parent's house. It appears that when they asked Mitamoni about 

the incident, she told them that Karnajit took her away forcefully from her bed. 

 

15.  After going through the evidence of the PWs it appears that on 

the day of occurrence Mitamoni was in the house of the accused. Though PW-

1 in her evidence as well as ejahar stated that as she was threatened by the 

accused she had to be in a relation with the accused, PW-1 could have told 

about the threats given by the accused to her family members as she had 

sufficient time. But instead of that she started continuing her relation with the 

accused.  

 

16.  Again the circumstances narrated by the victim when kidnapped 
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by the accused is also not believable. It is revealed from the cross-examination 

of PW-1 that on the day of occurrence at about 10:30 PM when the accused 

called her, all the other members of the family of her maternal uncle were 

sleeping. According to PW-1 there are three rooms in the house of the 

maternal uncle. It also appears that she resides in the middle room and on the 

western side of the room her maternal uncle resides and on the eastern side of 

the room her grandmother resides. It is also revealed from the evidence of 

PW-1 that the rooms have brick half wall and over it there is bamboo wall 

covered by mud. According to PW-1 there is no ceiling in the house. It is 

further revealed that PW-1 opened the hook of wooden door when there was 

silence. According to PW-1 the accused then dragged her out from her room to 

the courtyard holding her hands and asked her 2-3 times of she would go with 

him. PW-1 further stated that the accused gagged her mouth with one hand. 

This statement of PW-1 cannot be believed at all as she could have awakened 

the other members in the house before opening the door or she could have 

raised hue and cry while the accused was dragging her out in the courtyard. It 

is already revealed that the house of the accused is in the opposite of her 

parents house and the house of the maternal uncle of the victim is after 3-4 

houses from her parent's house. Under such circumstances the accused will 

not have the courage to drag the victim till his house until and unless the 

victim herself goes to his house.  

 

17.  It is also revealed from the cross of PW-1 that there was a love-

affair between her and the accused. PW-1 further stated in her cross-

examination that on the day of occurrence between 03:30 PM – 04:00 PM the 

Village Head Man, her maternal uncle and her parents went to the house of 

the accused. It is also revealed that after PW-1's parents brought her from the 

residence of the accused, her mother slapped her. Thereafter on that morning 

she lodged the ejahar. If the accused had really kidnapped the victim the 

mother of the victim would not have slapped her until and unless the victim 

was wrong. Another thing we notice in the cross-examination of PW-1 is that 

since the time she was taken to the residence of the accused, she continued to 

scream till 03:30 am – 04:00 am. Whereas it is revealed from the cross of PW-
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1 that the parents, brother and sister in law of the accused resides in this 

house of the accused. If PW-1 would have raised hue and cry the other 

members in the house would have heard her screaming.  

 

18.  PW-2 stated in his cross-examination that Mitamoni had love-

affair with the accused for last one year but Mitamoni's parents did not agree 

for their marriage. PW-2 also stated that Mitamoni went out of the room 

without informing others. It is revealed from the cross of PW-2 that when they 

reached the house of the accused there was silence. It also revealed that they 

were standing in the courtyard for 15-20 minutes. If Mitamoni's evidence is to 

be believed, definitely they would have heard her screaming. It is further 

stated by PW-2 in his cross-examination that when Mitamoni came out of the 

room she did not raise any hue and cry.  

 

19.  PW-3 who is the mother of the victim stated in her cross-

examination that when Karnajit came out of the room after the Gaonburha had 

called him, they talked with each other for 45-60 minutes and after 1 hour the 

victim came out of the room. It is further revealed that Mitamoni did not come 

out of the room by herself. It was only when the father of the accused asked 

her to get out of the room, she came out. Even PW-4 the father of the victim 

stated in his cross-examination that they were outside the varenda of Karnajit's 

room for 1 hour and then Mitamoni came out. PW-4 stated that when Karnajit 

came out, the doors of the varenda was kept open. PW-4 also stated that 

while they were waiting in the varenda they did not hear Mitamoni screaming 

from inside. From the cross-examination of PW-4 it is revealed that at first 

they went to the house of the accused and called his brother, Kulajit. 

Thereafter Kulajit called Karnajit and when the latter opened the door and 

came out, he asked whether he brought Mitamoni to their house. When the 

accused answered in the negative, the Gaonburha was called and when the 

Gaonburha asked Karnajit about Mitamoni, only then she came out crying. 

That means from the time when the parents of the victim went to the house of 

the accused till the arrival of the Gaonburha, the victim did not come out of 
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the room inspite of the fact that the door was kept open. If the victim would 

have been raped by the accused as alleged, she would have banged the door 

open or run to her parents as soon as she heard their voice. Thereafter as the 

victim did not come out of the room immediately even when so many people 

assembled outside, we can assume that she was in the fear of being beaten by 

her parents or being seen by the villagers as she herself came to the house of 

Karnajit. Another abnormality noticed in the evidence of PW-2, PW-3 and PW-4 

is that all of them knew about the fact that Mitamoni was taken away by the 

accused, as the brother of the informant Nabajit Barman, he informed about 

the same over phone. But inspite of that instead of searching the victim  

 

in the house of the accused. They searched for her everywhere. This conduct 

by the PWs raises a doubt in our mind regarding the prosecution story.  

 

20.  The entire situation is made clear when we go through the 

evidence of PW-7, Brajen Barman. PW-7 stated in his evidence that about a 

year back he came to know about the love-affair between Karnajit and the 

victim. According to PW-7 on the day of occurrence he went to have dinner in 

the house of his uncle Prabin Barman at 9 PM and while he was returning back 

at 11 PM he saw Mitamoni talking with someone over phone on the road. He 

did not stop and proceeded towards his home. On the way he again saw 

Karnajit walking on the road and talking to someone on his mobile. It appears 

from the evidence of PW-7 when he reached home he did not enter into his 

house but was waiting in the threshold of his house. Then he saw both Karnajit 

and Mitamoni entering into the house of Karnajit together. Thereafter he went 

inside his house. On the next morning he came to know that Police had come 

to Karnajit's house. 

 

21.  It is revealed from the cross-examination of PW-7 that while 

Karnajit was in Guwahati, Mitamoni used to go to his room and stay there. It is 

also revealed that Mitamoni used to stay in Pathsala for pursuing her nursing 

course and during her stay there, Karnajit used to visit her and stay in her 
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room. Another thing which is revealed from the cross of PW-7 is that 

sometimes Mitamoni used to call him at night and asked him to drop her to the 

house of Karnajit. From the cross-examination of PW-7 we can assume that 

Mitamoni and Karnajit had affair since long and they also used stay together 

most of the time. It is also revealed that very often Mitamoni used to go to 

Karnajit's house at night and on the day of occurrence also Mitamoni willfully 

went to the house of the accused. This is made more clear when PW-7 stated 

in his cross-examination that at first he saw Mitamoni coming alone and 

meeting Karnajit and thereafter they went inside the house together. 

 

22.  From the entire discussion it appears that none of the 

ingredients of u/s 376/506/323 IPC are attracted against the accused. Hence it 

can be assumed that the entire allegations against the accused made in the 

ejahar are not correct. 

 

23.  Considering the discussions made above,  I find no incriminating 

material against the accused u/s 376/506/323 IPC as alleged in the Ejahar and 

as such he cannot be held guilty. 

 

    O   R   D   E   R 

 

24.  From the discussion made above, I find that the prosecution has 

miserably failed to prove the offence u/s 376/506/323 IPC against the accused. 

  Hence, accused Karnajit Barman is found not guilty and is 

acquitted from the charge of offence u/s 376/506/323 IPC. 

 The accused person is set free at his liberty forthwith. 

  Bail bond furnished by the accused shall stand canceled after 

period of 6 months.  

  Given under my hand and seal of this court on this the 29th day 

of August/2018.   
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                                    Asstt. Sessions Judge, 
Dictated & corrected by me                 Nalbari 
                                                          
  

 

 

  
Asstt. Sessions Judge, Nalbari 
 
 
 

    A  P  P  E  N  D  I  X 

 

 

(A) Prosecution witnesses: 

 PW 1 : Mitamoni Barman (Informant/Victim) 

 PW 2 : Nikul Haloi  

 PW 3 : Dalimi Barman 

 PW 4 : Jatin Barman 

 PW 5 : Smti. Nirala Haloi 

 PW 6 : Durgeswar Haloi 

 PW 7 : Brajen Barman 

 PW 8 : Dr. Urmi Devi Choudhury (M.O.) 

 PW 9 : S.I. Kanak Ch. Sarmah (I.O.) 

 

(B) Prosecution exhibited documents :  

 Ext-1 – Ejahar,  

 Ext- 1(1) - Signature of the informant, 

 Ext-2 – Statement of the victim recorded u/s 164 CrPC.,, 

          Ext-2(1)-2(4) – Signatures of the victim, 

 Ext.-3 – Sketch Map, 

 Ext.-3(1) – Signature of I.O., 

 Ext-4 - Charge-sheet, 
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 Ext-4(1) - Signature of I.O..  

                  

(C)   Defence witnesses                     :  Nil. 

(D)   Defence exhibited document   :  Nil. 

 

 

                                                                       Asstt. Sessions Judge, 
                  Nalbari 


